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Thi s appeal has been taken in accordance with 46 U . S.C. 7702
and former 46 CFR 5.30-1 (currently 46 CFR Part 5, Subpart J.).

By order dated 13 February 1985, an Adm nistrative Law Judge
of the United States Coast CGuard at Al aneda, California, suspended
Appel lant's license for one nonth on three nonths' probation upon
finding proved the charge of m sconduct. The specification found
proved alleges that Appellant, while serving as Chief Engineer
aboard USNS CONTENDER T- AGOS-2, under authority of the captioned
docunent, did on or about 22 Septenber 1984, while said vessel was
moored in Qakland, California, wongfully fail to perform his
duties due to intoxication.

The hearing was held at A anmeda, California, on 9 Cctober 1984
and 13 February 1985. On 9 COctober 1984, Appellant did not
personally attend the hearing but he was represented by
pr of essi onal counsel. Counsel entered a plea of not guilty on
Appel l ant's behalf to the charge and supporting specification.
Appel  ant was present with counsel when the hearing reconvened on
13 February 1985.

The Investigating Oficer introduced in evidence two exhibits
and the testinony of three w tnesses.

In defense, Appellant testified in his own behalf.
The Adm ni strative Law Judge placed in evidence two exhibits.

The Adm ni strative Law Judge rendered a witten Decision and
Order on 28 February 1985. He concluded that the charge and
specification of msconduct had been proved and suspended
Appellant's license for one nonth on three nonths' probation.

The conpl ete Decision and Order was served on 4 March 1985.
Appeal was tinely filed on 18 March 1985 and perfected on 2 August
1985.
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At all relevant times on 22 Septenber 1984, Appellant was
serving as Chi ef Engineer under the authority of his |license aboard
the USNS CONTENDER, a 224-foot vessel operated by the Mlitary
Sealift Command (MSC). On 22 Septenber, the vessel was npored and
operating on shore power at a berth in Qakland, California. Though
the vessel's engines were secured, a generator was on line to
provi de auxiliary power for the vessel's conputers.

The vessel's Engi neering Departnent had three watchstanders:
Chi ef Engineer (appellant), First Assistant Engineer, and Third
Assi stant Engi neer. Prior to and including 22 Septenber, the
engi neering personnel were standing daily eight-hour watches
assigned by the Appellant with the First assistant assigned the
0000- 0800 watch, the Third Assistant assigned the 0800-1600 watch,
and the Appell ant assigned the 1600-2400 watch. The watch schedul e
assi gnnents were subject to the approval of the Master.

On the evening of 21 Septenber, Appellant stood his nornmnal
1600- 2400 wat ch. Upon being relieved by the First Assistant
Appel | ant asked the First Assistant to stand his 1600-2400 watch
the next day if Appellant was unable to return to the vessel by the
begi nning of the watch. The First Assistant agreed to do so
Appel l ant then departed the vessel to visit friends and while
ashore consuned a quantity of alcohol. Appel I ant eventual |y
returned to the USNS CONTENDER at approximately 1645 on 22
Sept enber.

The Third Assistant had not been inforned that the First
Assistant would be available to stand Appellant's 22 Septenber
1600- 2400 watch in the event Appellant did not return in tine.
Upon conpl etion of his 080-1600 watch on 22 Septenber , the Third
Assistant, in an attenpt to | ocate Appellant as his watch relief,
asked the First Assistant of Appellant's whereabouts. The First
Assi stant then stated he woul d assune Appellant's watch. However,
the Third Assistant would not relinquish the watch to the First
Assi stant because the First Assistant appeared to be intoxicated at
the tine.

At approximately 1700 on 22 Septenber, the Third Assistant
found Appellant in the officer's nmess eating dinner. Appellant was
dressed in civilian clothes and appeared to be intoxicated.
Appel l ant made no effort to relieve the watch

The Third Assistant contacted the Master, who then went to the
mess and observed the Appellant. The Master concluded that the
Appel I ant had been drinking and was not capable of standing his
wat ch. The Master contacted the MSC Port Engineer, who |ater
boarded the vessel at approximately 1715 and confirnmed that
Appel l ant "was drunk." The Port Engi neer relieved Appellant of his
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duties, and Appellant then left the vessel.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appellant contends:

1. The ruling of the Adm nistrative Law Judge that Appell ant
wrongfully failed to perform his duties due to intoxication was
contrary to the preponderance of the evidence.

2. The sanction inposed by the Adm nistrative Law Judge in
his Order was excessive and w thout proper consideration of the
mtigating circunstances.

APPEARANCE: Col l een Butler, Esq., of Garry, MTernan, Stender &
Wal sh, Inc., 1256 Market St., San Franci sco, CA 94102.

CPI NI ON
I

Appel  ant all eges that the Adm nistrative Law Judge' s deci sion
was contrary to the preponderance of the evidence. Specifically,
Appel | ant asserts that because of the agreenment between Appel | ant
and the First Assistant Engineer, the duty to stand the 1600-2400
watch was that of the First Assistant - not Appellant.

Appel lant was charged wth m sconduct. Title 46 CFR
85.05-20(a) (1) defines "m sconduct”, in pertinent part, as:

human behavi or which a reasonabl e person woul d consi der
to constitute a failure to conformto the standard of conduct
which is required in the light of all the existing facts and
ci rcunst ances.

The Appellant, Chief engineer aboard the USNS CONTENDER,
failed to neet the standard of conduct required of him as a
wat chst ander. The record is clear that Appellant returned to the
USNS CONTENDER at approxi mately 1645 on 22 Septenber in such an
i ntoxicated state that he was in no condition to relieve the watch.

The Adm nistrative Law Judge in his Decision and Order did
find that the First Assistant apparently agreed to stand
Appel  ant' s 1600- 2400 wat ch on 22 Septenber if Appellant was unabl e
to return to the vessel by 1600. Appellant would then stand the
First Assistant's next 0000-0800 watch. The Engi neering Depart nment
wat ch schedul es and adjustnents were normally approved by the
Master. However, the evidence shows that this agreenent changing
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the watch schedule was not comunicated to the Master for his
approval. Even though the First Assistant nmay have al so breached
sone duty because he did not stand the 1600-2400 watch for
Appel lant, that did not relieve Appellant of the responsibility for
ensuring that his watch was stood.

Appel | ant argues the agreenent between Appellant and the First
Assistant was a matter of comon practice aboard the USNS
CONTENDER. Though other evidence shows the Master authorized
Appel  ant to approve requests for those in his departnent to take
" a couple hours off," the record sufficiently establishes
Appel l ant did not have broader authority to change watches w t hout
the Master's approval. Though Appellant otherw se testified that
wat ch changes did not have to be reported to the Master, it is the
Adm ni strative Law Judge's duty to eval uate the evi dence presented
at the hearing.

"It is the function of the judge to evaluate the credibility
of witnesses in determning what version of events under
consideration is correct. Appeal Decision 2097 (TODD). The
gquestion of what weight is to be accorded to the evidence is
for the judge to determ ne and, unless it can be shown that
t he evi dence upon which he relied was inherently incredible,
his findings wll not be set aside on appeal. O Kon v.
Rol and, 247 F. Supp. 743 (S.D.N. Y. 1965)."

Appeal Decision 2116 (BAGGETT), cited with approval in Appeal
Deci sion 2333 (AYALKA). See also Appeal Decision 2302 (FRAPPI ER).

Under the unique facts and circunstances of this case, the
Adm nistrative Law Judge did not err in finding the Appellant
| acked the authority to change the watch schedule in the manner
that he did. The evidence denonstrates Appellant had a duty to
stand his assigned 1600-2400 watch, and that Appellant was unabl e
to fulfill this duty due to his intoxicated condition. Wi | e
Appel | ant may have requested another to stand his watch, he may not
rely on the agreenent to escape responsibility for the results.

Even assum ng that Appellant had sonme authority to change the
wat ch schedule, this would not support the contention here that
Appel l ant no longer had a duty to ensure his watch was cover ed.
Under the facts in this case, Appellant's arrangenent with the
First Assistant was so loosely forned that it did not anount to an
assi gnment which the Master and Appell ant were prepared to enforce.
Consequently, the agreenent did not fully relieve the Appellant of
his watch responsibilities.

The evi dence denonstrates that Appellant had a duty to insure
that the 1600-2400 watch was adequately covered. Consequently, the
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charge and specification of m sconduct was proved.
I

Appel l ant argues that the order of the Admnistrative Law
Judge was excessive and not commensurate with the nature of the
of fense established in this case. |Instead, Appellant asserts that
an adnonition woul d have been a nore appropriate order based upon
the Scale of Average Orders contained in 46 CFR Part 5. Thi s
argunment is also without nerit.

The Scale of Average Oders is for the information and
gui dance of the Adm nistrative Law Judge. The orders listed for
t he various offenses are average only and should not in any manner
affect the fair and inpartial adjudication of each case on its
i ndividual facts and nerits. 46 CFR 85.20-165. It is well settled
that "the sanction inposed at the conclusion of a case is
exclusively wthin the authority and discretion of t he
Adm ni strative Law Judge...The Judge is not bound by the Scal e of
Average Orders." Appeal Decision 2362 (ARNOLD); see also Appeal
Decision 2173 (PIERCE). Cenerally there nust be a show ng that an
order is obviously excessive or an abuse of discretion before it
will be nodified on appeal. Appeal Decision 2391 (STUMES) and 2313
(STAPLES). There was no such show ng here.

Appel | ant contends that other decisions require a reduction of
the order here. However, the cases cited by Appellant do not
support Appellant's contention. |In Commandant v. Pitts, NISB O der
EM 98 (1983), the dismssal of a nore serious m sconduct charge
warranted a | esser sanction for the remaining negligence charge.
The Adm nistrative Law Judge's order was reduced in Commandant v.
Strelic, NTSB Order EM 92 (1981), because the appellant was found
guilty only of a lesser included offense to a negligence charge.
The circunstances in Appeal Decisions 2206 (CREWS) and 1755 ( RYAN)
were such that mitigation of the orders was appropriate.

The Adm ni strative Law Judge ordered a one nonth suspensi on of
Appellant's license on three nonths' probation upon finding the
charge of m sconduct proved. No outright suspension of Appellant's
license was ordered. The sanction inposed is not unduly harsh or
unwarranted and is hereby affirnmed on appeal.

CONCLUSI ON

The findings of the Admnistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The
hearing was conducted in accordance with the requirements of
applicable regulations. The order is appropriate.
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ORDER

The order of the Admnistrative Law Judge dated at Al aneda,
California on 28 February 1985 is AFFI RVED

J. C IRWN
VI CE ADM RAL, U. S. COAST GUARD
VI CE COMVANDANT

Si gned at Washington, D.C. this 5TH day of JUNE, 1986.



